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PART  1— GENERAL  PROVISIONS 

Written  Warnings  By  Coast  Guard 
Boarding  Officers 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Pinal  rule. 

SUMMARY:  The  Coast  Guard  is 
amending  its  regulations  relating  to 
written  Warnings  by  Coast  Guard 
Boardir?^  Officers,  to  authorize  the  is¬ 
suance  of  written  warnings  for  viola¬ 
tions  of  marine  sanitation  device 
(MSD)  regulations.  The  intended 
effect  of  this  amendment  is  to  add  em¬ 
phasis  to  the  educational  rather  than 
the  punitive  nature  of  the  Coast 
Guard's  enforcement  posture  regard¬ 
ing  the  MSD  regulation.  Also,  this 
amendment  will  provide  that  each 
written  warning  Issued  for  such  viola¬ 
tions  be  maintained  on  file  for  a 
period  of  three  (3)  years. 

EFFECTIVE  DATE:  This  amendment 
is  effective  on  May  25, 1978. 

FOR  FURTHER  INFORMATION 
COl^TACT; 

Captain  George  K.  Greiner,  Marine 

Safety  Council  (G-CMC/81)  Room 

8117,  Department  of  Transportation. 

Nassif  Building.  400  Seventh  Street 

SW.,  Washington,  D.C.  20590,  202- 

426-1477. 

SUPPLEMENTARY  INFORMATION: 
Since  this  amendment  relates  solely  to 
agency  policy  and  procedure  it  is 
exempt  from  the  notice  and  public 
comment  requirements  of  5  U.S.C. 
553(b).  Under  the  provisions  of  5 
U.S.C.  553(d),  this  rule  may  be  made 
effective  in  less  than  30  days. 

DRAFTiifG  Information 

The  principal  persons  involved  in 
drafting  this  rule  are:  Lieutenant 
(junior  grade)  M.  L.  Welsh,  Project 
Manager,  Office  of  Boating  Safety, 
and  Lieutenant  G.  S.  Karavitis,  Proj¬ 
ect  Attorney,  Office  of  the  Chief 
Counsel. 

Discussion  of  Rule 

Since  the  promulgation  of  Federal 
standards  of  performance  for  MSD’s 
on  29  January  1976  and  the  imple¬ 
menting  regulations  on  12  April  1976, 
there  have  been  numerous  inquiries 
from  the  public  regarding  the  require¬ 
ments.  These  are  indicative  of  the  con¬ 
fusion  over  the  applicability,  effective 


dates,  and  scope  of  the  regulations. 
The  publication  of  a  pamphlet,  CG- 
485,  several  magazine  articles,  and  re¬ 
sponses  to  inquiries  have  served  to 
clear  up  much  of  the  confusion,  but  it 
is  expected  that  the  actual  enforce¬ 
ment  of  the  new  regulations  will  be 
the  most  effective  educational  tool. 
This  warning  procedure  is  being 
adopted  because  Coast  Guard  enforce¬ 
ment  policy  is  tempered  by  an  under¬ 
standing  of  the  problems  being  en¬ 
countered  by  the  boating  public. 

The  Coast  Guard's  current  policy 
permits  the  issuance  of  written  warn¬ 
ings  for  certain  violations  of  the  Coast 
Guard  boating  laws  and  regulations. 
These  warnings  are  issued  by  the 
boarding  officers  who  discover  the  vio¬ 
lations.  The  issuance  of  a  written 
warning,  as  opposed  to  an  action  for 
the  assessment  of  a  monetary  penalty, 
has  been  determined  to  be  an  effective 
way  for  boarding  officers  to  handle 
minor  boating  violations  that  involve 
first  offenders  who  indicate  that  any 
discrepancies  will  be  quickly  corrected. 

There  is  a  specific  list  of  violations 
for  which  a  warning  may  be  issued. 
This  amendment  will  extend  that  list 
to  include  33  CFR  159,  marine  sanita¬ 
tion  devices.  It  will  authorize  written 
warnings  to  be  issued  to  operators  of 
boats  not  in  compliance  with  Federal 
marine  sanitation  device  regulations 
when  good  faith  in  bringing  about 
compliance  is  demonstrated. 

The  effective  dates  for  the  marine 
sanitation  device  regulations  span 
from  30  January  1977  for  "new”  ves¬ 
sels  to  30  January  1980  for  "existing” 
vessels.  This,  coupled  with  the  in¬ 
creased  demand  for  Coast  Guard  certi¬ 
fied  MSD's  which  has  created  backlogs 
in  some  aresis,  has  resulted  in  a  need 
to  maintain  records  for  a  long  enough 
period  of  time  to  monitor  trends.  By 
retaining  these  written  warnings  on 
file  for  3  years  rather  than  the  one 
year  holding  period  for  other  viola¬ 
tions.  operator  compliance  rates  and 
the  progress  of  industry  in  making  de¬ 
vices  available  may  be  monitored. 

In  consideration  of  the  foregoing. 
§  1.08-1  paragraph  (a)  of  Title  33,  Code 
of  Federal  Regulations  is  amended  by 
adding  at  the  end  thereof,  the  follow¬ 
ing: 

§  1.08-1  Applicability. 

(a)  •  •  • 

(9)  33  C7FR  159  marine  sanitation  de¬ 
vices. 

•  •  •  •  • 

Also  §  1.08-5  of  Title  33.  Code  of  Fed¬ 
eral  Regulations  is  amended  to  read  as 
follows: 

§  1.08-5  Procedures. 

•  •  G  •  « 


(c)  Each  district  office  maintains  a 
record  of  each  written  warning  issued 
within  that  district  for  a  period  of  not 
more  than  one  year  after  date  of  issue 
except  in  cases  involving  violations  of 
33  CPU  159  marine  sanitation  devices, 
records  of  which  are  maintained  by 
each  district  office  for  not  more  than 
three  years  after  date  of  issue. 

(d)  The  district  commander  of  the 
district  in  which  the  warning  is  issued 
may  rescind  a  written  warning  and  in¬ 
stitute  civil  penalty  action  under 
§  1.07-9  of  this  Part  if  a  record  check 
discloses  a  prior  written  warning  or 
violation  issued  within  one  year  or  in 
the  case  of  a  violation  of  33  CFR  159  a 
prior  written  warning  or  violation 
issued  within  three  years. 

(e)  Within  15  days  after  the  date  of 
issue,  any  person  Issued  a  written 
warning  by  a  Coast  Guard  boarding 
officer  may  appeal  the  issuance  of  the 
warning  to  the  district  commander  by 
providing  in  writing  or  in  person  any 
information  that  denies,  explains,  or 
mitigates  the  violations  noted  in  the 
warning. 

(f)  Each  written  warning  shall  indi¬ 
cate  that—  ■ 

(1)  The  warning  is  kept  on  file  for  a 
period  of  not  more  than  one  year  after 
date  of  issue  or  in  the  case  of  a  viola¬ 
tion  of  33  CFR  159  a  period  of  not 
more  than  three  years  for  reference  in 
determining  appropriate  penalty 
action  if  there  is  a  subsequent  viola¬ 
tion; 

(2)  If  a  record  check  reveals  a  prior 
uTitten  warning  or  violation  within 
the  time  period  designated  in  §  1.08- 
5(d)  of  this  Part,  the  warning  may  be 
revoked  and  civil  penalty  action  insti¬ 
tuted; 

(3)  If  an  additional  violation  occurs 
within  the  time  period  designated  in 
§  1.08-5(d)  the  warning  may  be  used  as 
a  basis  for  the  assessment  of  a  higher 
penalty  for  the  subsequent  violation; 
and 

(4)  Within  15  days  after  the  date  of 
issue,  the  person  who  is  issued  the 
warning  may  appeal  to  the  District 
Commander  by  providing  in  writing  or 
in  person  any  information  or  material 
that  denies,  explains,  or  mitigates  the 
violations  noted  in  the  warning. 

(14  U.S.C.  633;  85  Stat.  228  (46  U.S  C.  1488); 
86  Stat.  871  (33  U.S.C.  1322);  49  CFR  1.46 
(b).  (m),  and  (nKD). 

Note.— The  Coast  Guard  has  determined 
that  this  document  does  not  contain  a 
major  proposal  requiring  preparation  of  an 
Economic  Impact  Statement  imder  Execu¬ 
tive  Order  11821  and  OMB  Circular  A-107. 

Dated:  May  11. 1978. 

O.  W.  Siler, 

Admiral,  U.S.  Coast  Guard 
Commandant 
CFR  Doc.  78-14692  FUed  5-24-78;  8:45  ami 
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